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City Council — September 17, 2013

National Defense Authorization Act of 2012 (NDAA)

Page 2

On September 12, 2013, the Council held the requested work session.

Attached you will find a copy of a resolution written by the County Council and adopted by the Coos
County Commissioners on July 30, 2013 opposing the provisions of the National Defense
Authorization Act of 2012. (Attachment ten)

RECOMMENDATION:

Consider request and advise what action, if any, you wish staff to take.
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City Council - August 6, 2013
National Defense Authorization Act
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Section 1021 concludes was granted by the original AUMF. But with respect to citizens,
lawful resident aliens, or individuals captured or arrested in the United States, Section 1021
simply says nothing at all.”

While ihe Court’s focus was on subsection "e" of Section 1021 which as noted above indicates that
nothing in that Section would effect “existing law or authority" pertaining to citizens and resident
aliens, | also wish to point out that subsection "b" of Section 1022 states that the requirement to
detain does not apply to either citizens or resident aliens.

| do not anticipate that this most recent Court decision will be the last word on Sections 1021 or
1022 of the NDAA. This issue will undoubtedly eventually find its way to the United States Supreme
Court which will make the final decision as to the constitutionality of the Act and its applicability if any
upon United States citizens and resident aliens. This is the process which the United States has
followed for over 200 years to determine the constitutionality of any law passed by
Congress. Passing a resolution will have no affect how the Supreme Court eventually rules on his
matter.

| do have some concems with regard to the scope of the proposed resolution. It does not merely
speak to an opinion by the Council that the Act is unconstitutional. It restricts the City's police force
from enforcing the act as well as preventing our police from cooperating with Federal authorities with
regard to the latters efforts to enforce the Act. These prohibitions could have adverse
consequences to the City especially in light of the most recent Court decision noted above.

The bottom line is that this is an issue more properly dealt with at the Federal level be it a ruling by
the Supreme Court or a repeal or modification of the law by Congress. This does not mean that
individual Councilors should not have their own opinions with regard to the legality of the Act nor
prevent anyone from writing to their elected representatives requesting the repeal and/or
modification of the Act.

As the current state of the law is that the detention provisions of the Act do not apply to citizens and
resident aliens, it is my recommendation that the City not pass the proposed resolution.

ADVANTAGES

Will avoid any possible liabilities which might arise from failing to enforce an Act which to date has
not been found to be unconstitutional.

DISADVANTAGES
None

BUDGET

None anticipated.
RECOMMENDATION

It is staf's recommendation the City Council not pass the proposed resolution.
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(D) Procedures providing that the requirement for mili-
tary custody under subsection (a)}(1) does not apply when
intelligence, law enforcement, or other Government officials
of the United States are granted access to an individual
who remains in the custody of a third country,

(E) Procedures providing that a certification of national
security interests under subsection (aX4) may be granted
for the purpose of transferring a covered person from a
third country if such a transfer is in the interest of the
United States and could not otherwise be accomplished.

(d) AUTHORITIES.—Nothing in this section shall be construed
to affect the existing criminal enforcement and national security
authorities of the Federal Bureau of Investigation or any other
domestic law enforcement agency with regard to a covered person,
regardless whether such covered person is held in military custody.

(e) EFFeCTIVE DATE.—This section shall take effect on the
date that is 60 days after the date of the enactment of this Act,
and shall apply with respect to persons described in subsection
(a)(2) who are taken into the custody or brought under the control
of the United States on or after that effective date.

SEC. 1023. PROCEDURES FOR PERIODIC DETENTION REVIEW OF
INDIVIDUALS DETAINED AT UNITED STATES NAVAL STA.
TION, GUANTANAMO BAY, CUBA.

(a) PROCEDURES REQUIRED.—Not later than 180 days after
the date of the enactment of this Act, the Secretary of Defense
shall submit to the appropriate committees of Congress a report
setting forth procedures for implementing the periodic review
process required by Executive ({rder No. 13567 for individuals
detained at United States Naval Station, Guantanamo Bay, Cuba,
Eursuant to the Authorization for Use of Military Force (Public

aw 107-40; 50 U.S.C. 1541 note).

(b) COVERED MATTERS.—The procedures submitted under sub-
section (a) shall, at a minimum—

(1) clarify that the purpose of the periodic review process
is not to determine the legality of any detainee’s law of war
detention, but to make discretionary determinations whether
or not a detainee represents a continuing threat to the security
of the United States;

(2) clarify that the Secretary of Defense is responsible
for any final decision to release or transfer an individual
detained in military custody at United States Naval Station,
Guantanamo Bay, Cuba, pursuant to the Executive Order
referred to in subsection (a), and that in making such a final
decision, the Secretary shall consider the recommendation of
a periodic review board or review committee established pursu-
ant to such Executive Order, but shall not be bound by any
such recommendation;

(3) clarify that the periodic review process applies to any
individual who is detained as an unprivileged enemy belligerent
at United States Naval Station, Guantanamo Bay, Cuba, at
any time; and

(4) ensure that appropriate consideration is given to factors
addressing the need E:r continued detention of the detainee,
including—

(A) the likelihood the detainee will resume terrorist
activity if transferred or released;
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Brandon Mayfield

From Wikipedia, the free encyclopedia

Brandon Mayfield (born July 15, 1966) is an American attorney in Washington County, Oregon. He is
best known for being erroneously linked to the 2004 Madrid train bombings. On May 6, 2004, the FBI
arrested Mayfield as a material witness in connection with the Madrid attacks, and held him for over two
weeks. Mayfield was never charged, and an FBI internal review later acknowledged serious errors in
their investigation. Ensuing lawsuits have resulted in a formal apology from the U.S. government and a
$2 million settlement. An initial ruling declared some provisions of the USA PATRIOT Act
unconstitutional, but the United States government appealed, and the ruling was overturned.

Mayfield's case has been referenced in numerous scientific, political, and social jouma]s.m

Contents

= 1 Background

= 2 Arrest and detention

= 3 Release ,
= 4 Court's ruling and aftermath -
= 5 References and notes

= 6 External links

Background

Mayfield was born in Coos Bay, Oregon and grew up in Halstead, Kansas. He served in the United States
Army Reserve from 1985 to 1989, and then as an officer in the Army in Bitburg, Germany from 1992 to
1994. He met his wife Mona, an Egyptian national and the daughter of a college professor, on a blind
date in Olympia, Washington in 1986, and converted to Islam shortly afterwards. They have lived in
Beaverton, Oregon off and on since 1989.11] Although he was a regular worshiper at a Beaverton
mosque prior to his arrest, his colleagues were unaware of his religious beliefs. The imam of the mosque

has described Mayfield as "very patriotic". Mayfield has four children.[J

He studied law at Washburn University and Lewis and Clark College, receiving his law degree from
Washburn in 1999, and practicing family law in Newport before moving to the Portland area. Mayfield
performed work for the Modest Means Program of the Oregon State Bar, which matches attorneys who
are willing to work at reduced rates for low-income clients. In 2003 he offered legal aid to Jeffrey Leon
Battle, one of the Portland Seven, a group of people convicted of trying to travel to Afghanistan to help
the Taliban. Battle at the time was involved in a child custody case.

Arrest and detention

Following the March 11, 2004 attacks, Mayfield was concerned for the safety of his children and wife,
and according to his father, he suspected that he was under surveillance by the federal authorities. In the
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weeks before his arrest, Mayfield's family was under the impression that their house had been broken
into at least twice, although nothing was stolen. According to court documents, the FBI used National

Security Letters in order to wiretap his phones, bug his house, and search his house several times.[?]

Fingerprints on a bag containing detonating devices, found by Spanish authorities following the Madrid
commuter train bombings, were initially identified by the FBI as belonging to Mayfield ("100%

verified"). According to the court documents in judge Ann Aiken's decision, this information was largely

"fabricated and concocted by the FBI and DOJ". When the FBI finally sent Mayfield's fingerprints to the
Spanish authorities, they contested the matching of the fingerprints from Brandon Mayfield to the ones
associated with the Madrid bombing. Further, the Spanish authorities informed the FBI they had other
suspects in the case, Moroccan immigrants not linked to anyone in the USA. The FBI completely
disregarded all of the information from the Spanish authorities, and proceeded to spy on Mayfield and
his family further.

As was discovered during the court case, even the FBI's own records show that this fingerprint, despite
the sworn testimony of FBI and DOJ agents, was in all reality not an exact match but only one of 20
"similar" prints to the ones retrieved from Madrid. Based on that list of people with "similar prints" the
FBI launched an extensive investigation of all 20 individuals using Letters of National Security. The
investigation included medical records, financial records, employment records, etc. on all 20 people and
their families. It was during this time that Brandon Mayfield's name rose to the top of the list.

The FBI arrested Mayfield at his offices in West Slope, an unincorporated suburb of Portland. The arrest
was similar to the then-recent Mike Hawash case, under a material witness warrant rather than under
charge; he was held with no access to family and limited access, if any, to legal counsel. The FBI initially
refused to inform either Mayfield or his family why he was being detained or where he was being held.

Later, the FBI leaked the nature of the charges to the local media and the family learned of the charges
by watching the local news. He was at first held at a Multnomah County jail under a false name; he was
later transferred to an unidentified location. His family protested that Mayfield had no connection with
the bombings, nor had he been off the continent in over 11 to 14 years.

Release

Before his arrest, Spanish authorities informed the FBI in a letter from April 13, that they reviewed the

fingerprint on the bag as a negative match of Mayfield's ﬁngerprint,m though this letter was not
communicated to Mayfield's attorneys. On May 19 the Spanish authorities announced that the
fingerprints actually belonged to an Algerian national, Ouhnane Daoud; Brandon Mayfield was released

from prison when the international press broke the story the next day — May 20, 2004.121 A gag order
remained in force for the next few days. By May 25, the case was dismissed by the judge, who ordered
the return of seized evidence and unsealing of documents pertaining to his arrest.

The FBI conducted an internal review of Mayfield's arrest and detention, concluding that although he
was not arrested solely due to his religious beliefs, they may have contributed to investigator's failure to

take into account the Spanish concerns over fingerprint identification.'] The FBI issued a press release
announcing the report's conclusion that they had not misused the USA PATRIOT Act in the

investigation.[5 1 Civil libertarians and the ACLU nonetheless consider Mayfield's detention a misuse of
the material witness statute.[%]
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Although the FBI afterwards apologized for their acts, Mayfield filed several lawsuits over this invasion
of his privacy. One sought to force the government to return or destroy copies of items seized from his
home. Another, which was argued before U.S. District Court Judge Ann Aiken on July 15, 2005,
challenged the law which was used against him as unconstitutional. The Federal Government filed
several motions to have Mayfield's case dismissed as a matter of national security, or national secrets,
but these were denied by Judge Aiken.

Court's ruling and aftermath

The case was heard by the Ninth Circuit Court of Appeals. Among the issues on appeal was whether
materials removed from Mayfield's house, including DNA samples taken from his family's personal
toothbrushes, were to be destroyed or preserved. The Federal Government assumed the position that
materials must be preserved so that they can be referred to, if more lawsuits are brought in the future.

On November 29, 2006, the U.S. government settled part of the lawsuit with Mayfield for a reported $2
million. The government issued a formal apology to Mayfield as part of the settlement. The settlement

allowed Mayfield to pursue a legal challenge against the Patriot Act.1"] The FBI was also cleared of
wrongdoing in an earlier internal investigation.

On September 26, 2007, two provisions of the U.S. Patriot Act were declared unconstitutional. Finding in
Mayfield's favor, Judge Aiken ruled that the Foreign Intelligence Surveillance Act, as amended by the
Patriot Act, "now permits the executive branch of government to conduct surveillance and searches of
American citizens without satisfying the probable cause requirements of the Fourth Amendment," which

violates the Constitution of the United States.!®] The Federal government appealed that ruling, and

Mayfield's attorney, Elden Rosenthal, argued in front of the Ninth Circuit court on February 5, 2009.[1
The ruling was overturned in December 2009 on the ground that the Court found the plaintiff, Mayfield,

not to have standing.[9]
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NMyths and Deceptions about the NDAA FY2012

Myth 1: Under §1022 (b) (1) and (2) the requirement to detain a
“covered persons” dees not apply to U.S. Citizens and lawful

resident aliens (LRA).
False:
(b) APPLICABILITY TO UNITED STATES CITIZENSAND LAWFUL RESIDENT
ALIENS.—

(1) UNITED STATES CITIZENS.—The requirement to detain a person

in military custody under this section does not extend to citizens of the
United States.

(2) LAWFUL RESIDENT ALIENS.—The requirement to detain a
person in military custody under this section does not extend to a
lawful resident alien of the United States on the basis of conduct taking
place within the United States...

1. The “requirement to detain” phrase in §1022(b)(1) and (2) refers to the
requirement noted in §1022(a)(1) which says:

(1) IN GENERAL.—Except as provided in para graph (4), the Armed
Forces of the United States shall hold a person described in paragraph
(2) who is captured in the course of hostilities authorized by the
Authorization for Use of Military Force (Public Law 107-40) in military
custody pending disposition under the law of war.

The “requirement” is that the military “shall hold” [a covered person] as
defined in §1022(b).

Note that §1022 (a) (2) likewise refers to the “shall hold” provision by the term
“requirement”:

(2) COVERED PERSONS.—The requirement in paragraph (1) shall apply
to any person whose detention is authorized under section 1021 who is

determined—

The provision that follows the “who is determined” clause further qualifies or
restricts the definition of “covered person” under §1021(b).

The §1022(b) provisions that the requirement, “shall hold”, “does not extend to”
U.S. citizens and LRA means that the military is not “required” to “hold” a U.S.
citizen or LRA. Note however, that the military is not prohibited from “holding” a
U.S. citizen or LRA. Thus, it is discretionary with the military whether or
not they “hold” or “detain” a U.S. citizen or a LRA.

2. By its terms §1022(b)(1)(2) only relate or restrict the provisions of §1022 and
§1022(a) in particular, not §1021:
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(b) APPLICABILITY TO UNITED STATES CITIZENSAND LAWFUL RESIDENT
ALIENS.—

(1) UNITED STATES CITIZENS.—The requirement to detain a person in
military custody under this section does not extend to citizens of the
United States.

(2) LAWFUL RESIDENT ALIENS.—The requirement to detain a person
in military custody under this section does not extend to a lawful
resident alien of the United States on the basis of conduct taking place
within the United States...

The section to which these qualifications, “does not extend”, relate to is §1022, and
§1022(a) “shall hold” in particular, this qualification does not extend to §1021(a) and

(b).
Section 1021(a) provides:

(a) IN GENERAL.—Congress affirms that the authority of the President to use
all necessary and appropriate force pursuant to the Authorization for Use of
Military Force (Public Law 107-40; 50 U.S.C. 1541 note) includes the
authority for the Armed Forces of the United States to detain
covered persons (as defined in subsection (b)) pending disposition under
the law of war.

Thus, U.S. citizens that fit the targeting profile of §1021(b) (1) and (2) are subject to
being “detain[ed]”. Note that this provision does not require that any of the covered
persons be detained only that the military has the authority to do so.

Section 1022(b) provides that the military is required to “detain” “covered persons” who
fall under the more restrictive targeting profile of §1022(b) unless they are U.S. citizens
or LRA. If the 1022(b) modified “covered person” is a citizen or a LRA, then the military
treats them as those “covered persons” in §1021(b) i.e., the military may “detain” but is
not required to “detain” them. I either case it is the choice of the military to make.

Even if the restriction in §1022 prohibited the detaining of U.S. citizens and LRA it
would only apply to the smaller targeting profile of 1022(b) not to all those persons in
the larger targeting profile of 1021(b).

Myth 2: The “Construction” and “Authorities” provisions of §1021 prevent
U.S. citizens and LRA (Legal Resident Aliens) from being detained by the
military.

False

(d) CONSTRUCTION.—Nothing in this section is intended to limit or
expand the authority of the President or the scope of the Authorization for Use
of Military Force.
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(e) AUTHORITIES.—Nothing in this section shall be construed to affect
existing law or_authorities relating to the detention of United States citizens,

lawful resident aliens of the United States, or any other persons who are

captured or arrested in the United States.

1. The statement in §1021(d) that there is no “inten(t] to ...expand the scope of

the Authorization for Use of Military Force” (AUMF) is patently false because

§1021(b) expressly and specifically expands the targeting profile of the AUMF.

The targeting profile of the AUMF of 9/18/2001 is as follows:

SECTION 2. AUTHORIZATION FOR USE OF UNITED STATES ARMED
FORCES.

(a) IN GENERAL. — That the President is authorized to use all necessary and
appropriate force against those nations, organizations, or persons he determines
planned, authorized, committed, or aided the terrorist attacks that occurred on
September 11, 2001, or harbored such organizations or persons, in order to
prevent any future acts of international terrorism against the United States by such
nations, organizations or persons.

However, the NDAA'’s targeting profile has two parts. The first is as follows:

(b) COVERED PERSONS.—A covered person under this section is any person as
Jollows:

(1) A person who planned, authorized, commitied, or aided the terrorist
attacks that occurred on September 11, 2001, or harbored those responsible
Jor those attacks.

Note that both the AUMF of 2001 and the 2012 NDAA §1021(b) (1) are both tied to the
9/11/2001 terrorist attacks and both are retrospective or looking backward i.e., are
targeting persons involved in some aspect leading up to the attacks. This authorization
seeks retribution against those involved in the 9/11/2001 attacks. They are both
limited by the life of those involved in the attacks.

However, §1021(b)(2) is quite different. It provides:

(2) A person who was a part of or substantially supported al-Qaeda, the
Taliban, or associated forces that are engaged in hostilities against the
United States or its eoalition pariners, including any person who has
committed a belligerent act or has directly supported such hostilities in

aid of such enemy forces.

Note that §1021(b) (2) is not tied to the 9/11/2001 terrorist attacks. It is forward looking
. and it has no time limit i.e., it could go on forever. It can involve organizations and
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persons, who were not even in existence as of 9/11/2001 or not part of or associated
with any of the “nations, organizations, or persons” targeted in the AUMF.

In essence the NDAA brings the law into compliance with the political rhetoric of our
being in a “war on terror”. Since terrorism is a tactic not an entity it is absurd to target
such. It would be like targeting “marching” or “infantry” movements. It is so vague and
ambiguous as to include everything and nothing. It provides no parameters or guidance
to those waging the war. It is subject to abuse and misuse.

As §1021(b)(2) goes beyond the targeting profile of the AUMEF, the statement that this
section “affirms” the authority of the AUMF is false and it is false that it does not
“expand” such power. As the President derives his authority from the AUMF such also
expands the Presidents’ authority.

2. The statement in §1021(e) that “Nothing in this section shall be

construed to affect existing law or authorities relating to the detention of
United States citizens” is patently false because §1021(b) (2) went beyond
the targeting profile of the AUMF.

3. One might argue that a very literal interpretation of this provision is correct in
that it did not change an existing law but rather created a new law. Not the
level of candor we have a right to from our “public servants”.

4. One might also argue that the NDAA did not modify a law i.e. the AUMF, but
rather it simply changed the law that was being applied i.e., instead of
applying civil / civilian law (including criminal law) it required the
application of military law i.e. the “law of war”.

This is consistent with the statements made by Senator Lindsey Graham who
stated:

"Is the homeland the battlefield? You better believe it is the battlefield."i

would “basically say in law for the first time that the homeland is part of the
battlefield” and people can be imprisoned without charge or trial “American citizen
or not.” ii

“basically say in law for the first time that the homeland is part of the
battlefield” iii

“1031, the statement of authority to detain, does apply to American
citizens and it designates the world as the battlefield, including the

homeland.”

5. Neither those in favor of these provisions nor those opposed to these provisions
could agree on what was the current law.
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i John W Whltehead, Menc& Ihe Battleﬁeld The End of the Rule of Law (12/09/2011 )

il Raven Clabough, mmg&m@m The New American (02 December 2011 12:00)
http://thenewamerican .com/usnews/politics/10023-senate-passes-controversial-defense-bill
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iv Chris Anders, Senators Demand the Military Lock Up of American Citizens in a “Battlefield” They

Define as Being Right Outside Your Window, ACLU http://www.aclu.org/blog/national-security/senators-
-military-lock-american-citizens-battlefield-they-d -bein,

YRaven Clabough, Senate Passes Controversial Defense Bill, The New American (02 December 2011 12:00)

http://thenewamerican.com/usnews/politics/10023-senate-passes-controversial-defense-bill "The final amendment to

preserve current detention restrictions could turn out to be meaningless and Sens. [Carl] Levin [Michigan Democrat] and
Graham made clear that they believe this power to use the military against American citizens will not be
affected by the new language,” Anders said. "This bill puts military detention authority on steroids and makes it
permanent. If it becomes law, American citizens and others are at real risk of being locked away by the military without

charge or trial."
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We are contacting you on an issue which we feel is of grave concern, the citizen detentions
provisions of the National Defense Authorization Act for fiscal year 2012 (NDAA).

Effect of NDAA on Citizens' Constitutional Rights

The effect of this is that persons within the United States, including U.S. citizens, can be
"arrested" or "captured" and indefinitely detained, without assistance of counsel, without seeing
the evidence against them, without being able to confront witnesses against them without a
civilian trail or any trial at all.

The application of the "law of war" to citizens at the sole discretion of the Executive Branch and
is based upon the "mere suspicion” that the individual is "associated " or "affiliated with terrorist
activity."

NDAA Citizen Detention Provisions Declared Unconstitutional

On September 12, 2012 a Federal District Judge, Katherine B. Forrest, of the Southern District
of New York, declared that §1021 of the NDAA 2012 was in violation of the First and Fifth
Amendments to the U.S. Constitution. (See Hedges v Obama Case 1:12-cv-00331-KBF

Document 61 Filed 09/12/12) However, the Executive Branch has indicated it will still apply
these provisions.

Qur Position

We believe that these provisions are in violation of "We the Peoples"” fundamental inalienable

b4

Constitution rights.
The protective actions we seek are simple.

1. That you enact the resolution attached which prohibits employees undér your control from
cooperating with the infringement of our rights and to the extent they have such official
authority as a law enforcement officers, they protect us from such usurpations.

2. That you send the resolution to the state legislature and our federal delegation asking them to
join in this protective action and to repeal the unconstitutional provisions of the NDAA,
respectively.

Sincerely,
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Rodger Craddock

From: Tom McKirgan <tmckirgan@gmail.com>
Sent: Tuesday, August 20, 2013 5:31 PM
To: shoji@uci.net; Rodger Craddock; Jackie Mickelson; markdailycb@hotmail.com;

sjgroth@charter.net; stephkramer@charter.net; oldfossil137@yahoo.com;
drsthuperincredible@gmail.com; dsgnind@frontier.com; Gary McCullough
Subject: Request For Work Session
Attachments: Coos Bay Request for Work Session.doc; Coos Bay Analysis of City Atty letter.doc

Mayor Shoji

Manager Craddock

Manager assistant Mickelson
Councilor Daily

Councilor Groth

Councilor Kramer

Councilor Melton

Councilor Muenchrath
Councilor Vaughn

Police Chief McCullough

Honorable Council members,

On behalf of Oath Keepers, Coos County Watchdog and PANDA (People
Against the NDAA), we first wish to thank you for giving us your
attention on this most serious of matters, to wit: the 2012 National
Defense Authorization Act. Unfortunately, we didn't have the adequate
time to fully explain all of the details of this egregious Bill.

Please know that should we have a work session scheduled with you, the
PANDA State Team Leader Shane Ozbun has offered to come down from
Eugene with a short power point presentation on the specifics of this Bill
that are of grave concern for every American.

Therefore, on behalf of the aforementioned, we kindly request a formal
work session with the city council at the earliest convenience. We can

1
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limit the time to one half hour or possibly less.

Being our elected officials, we feel it imperative that you allow us, your
constituents, the Constitutional opportunity for redress of grievances so
that you can make a fully informed decision before deciding how to move
forward with the Restoring Constitutional Governance Resolution
(RCGR) that we submitted to the city council on August 6th, 2013.

I must remind you that other venues across this country have in fact seen
the NDAA for what it actually is, what it does and how it negatively
effects all of us, including yourselves and your families. They took the
time to explore it in great detail and decided that the security and liberty of
their citizens was of utmost importance as guaranteed by the Bill of
Rights.

They realized that as elected officials, they are duty bound by their oath to
preserve, protect and defend the U.S. and State Constitutions. They are
rightfully proactive in first protecting their citizens at the local level then
progress to the State and Federal levels.

We can appreciate your wanting to accept the recommendations made by
City Attorney Mr. McClintock, however, I think we can all agree that it
never hurts to get a second opinion.

General counsel for The Patriot Coalition, Constitutional Attorney Richard
Fry has taken the time to address in detail the matters of concern that we
all share. He addresses Mr. McClintock's letter to the council and is
submitting a formal request for a work session. Please see attached
documents.

Due to long distance, Mr. Fry would be available to attend via

teleconference to explain our position and to define and settle any
misunderstandings that this Bill contains.

2
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We believe that such application is unconstitutional, but that if it were found to be
constitutional, it is not in the best interest of the Republic and its citizens, including those in
Coos Bay, to participate in such application.

If the Council determines that the application of the "law of war" to citizens is not
constitutional then it must determine whether it has an obligation to respond to such
application and the scope of any such response.

We believe that as the application of the "law of war" is unconstitutional the governments of
the states have the duty to respond in a particular way to the asserted authority by the federal
government to make such application. The required response is mandated by the City Council
members' oath to support the Constitution and the principle of Alliance and Protection.

Due to the gravity of this situation and the apparent confusion as to what the actual issues are
we believe it is imperative and prudent for the Council to conduct a working session so that it
may further consider these issues. Therefore we respectfully request the City Council set up a
working session so that the citizens’ request for the Council to address these issues be fully
and completely considered.

Sincerely,

/s/ Richard D. Fry, Esq.

Richard D. Fry

General Counsel

Patriot Coalition

Legal Team

The Intolerable Acts Action Center
816 853 8718

Tom McKirgan

Oath Keeper

S.W. Oregon Coordinator
"Not On Our Watch"
www.oathkeepers.org
P.O. Box 275

Coquille, Or 97423
541-396-1326
tmckirgan@gmail.com

Rob Taylor

PO Box 973

Bandon OR 97411

Phone: 541-347-9942

Email: cooscountywatchdog@hotmail.com
Website: www.CoosCountyWatchdog.com

cc: erstal Shoji, Mayor, Rodger Craddock, City Manager, Jackie Mickelson, Executive
Assist/ Assistant to City Manager, City Councilors et al.
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“"the Armed Forces of the United States shall hold a person described in paragraph (2) who is
captured in the course of hostilities authorized by the Authorization for Use of Military Force
(Publicio Law 107-40) in military custody pending disposition under the law of war...."

Those sections essentially provide for the indeterminate (indefinite) detention without the
right to counsel of members of al-Qaeda, the Taliban, or associated forces that are engaged in
hostilities against the United States ....”

While the City Attorney's representation of the ramifications of the application of the "law of
war" is technically accurate as far as it goes he does not mention the vast majority of actions
that may be taken under the "law of war" which adversely impact the fundamental rights of
citizens.

To the extent such ramifications are covered in the NDAA they are provided for in 1022(¢c)(1)-
(4) which provides:

(c) DISPOSITION UNDER LAW OF WAR.—The disposition of a person under the law of
war as described in subsection (a) may include the following:

The phrase "may include" indicates that 1022(c) is not an exhaustive list of actions
which may be taken. Indeed, the President has asserted the authority for "targeted
assignation" which he has taken on multiple occasions.

(1) Detention under the law of war without trial until the end of the hostilities
authorized by the Authorization for Use of Military Force.

This is the provision that provides for indefinite detention. As the Supreme Court noted
in Hamdi an individual held as a "Taliban [enemy] combatant" may be held for the rest
of his life if that is how long the "hostilities" continue.

HAMDI V. RUMSFELD 542 U.S. 507 (2004) (slip opinion pp. 12,14)

(2) Trial under chapter 47A of title 10, United States Code (as amended by the Military
Commissions Act of 2009 (title XVIII of Public Law 111—4 84)).

(3) Transfer for trial by an alternative court or competent tribunal having lawful
jurisdiction.

This could include the U.N.'s International Court of Justice in the Hague.

(4) Transfer to the custody or control of the person’s country of origin, any other foreign
country, or any other foreign entity.

This would allow a U.S. citizen to be transferred to a foreign county or "foreign entity".
This is known as extraordinary rendition. This has been done in the past to escape U.S.
laws against torture. "Foreign entity" could include INTERPOL.

The concern raised is that the detention provisions of the Act apply to United States citizens
and resident aliens. See our above comments.

Attachment #9 Agenda ltem #7



As is mentioned by Mr. Taylor in his letter to the Council, a Federal District Court judge for the
Southern District of New York found that the provisions of Section 1021 of the Act were
unconstitutional; and she entered an injunction barring the government from enforcing that
provision of the Act. That decision was premised in large part upon the Court’s conclusion that
section 1021 did in fact apply to US citizens and resident aliens. Thus, the act ran afoul of
various provisions of the United States Constitution including the right to counsel a speedy
trial and the right to due process.

The City Attorney is referring to HEDGES v Obama, 1:12-c¢v-00331, 2012. The District Court in
fact found §1021 violated various provision of the First and the Fifth Amendments. Although
the Court did not address all the issues we did, due to the nature of the plaintiffs, our analysis
and the Courts on those issues it did cover were 100% in line with our analysis.

The City Attorney's characterization "that decision [District Court's] was premised in large part
upon the Court’s conclusion that section 1021 did in fact apply to US citizens and resident
aliens..." is incorrect.

It was never disputed by the government that the application of the "law of war" provisions,
including under the 2012 NDAA, could be applied to U.S. citizens or LRAs. Note that the
plaintiffs comprised both citizens and foreign nationals.

The primarily issue was what constituted a "Covered Person" i.e., who could be targeted under
§1021(b) (the targeting profiles) which in turn depended upon the definition of the terms
"substantially supported", "associated forces"," belligerent act" and "directly supported". fi

In fact the Executive Department's consistent position in the Hedges case was that the 2012
NDAA was simply a reaffirmation of the AUMF. Federal District Court Judge Forrest
addressed this single issue over twenty (20) times in her final decision.

By the time of the Hedges case the Executive Department had applied the "law of war" to
numerous U.S. citizens, some of which result in law suits and some of which ended up in the
U.S. Supreme Court. In Hamdi v. Rumsfeld, 542 U.S. 507 (2004) Supreme Court Justice
O'Connor said:

"At this difficult time in our Nation's history, we are called upon to consider the legality of the
Government's detention of a United States citizen on United States soil as an enemy
combatant and to address the process that is constitutionally owed to one who seeks to
challenge his classification as such." (Emphasis added.)

"The Government maintains that no explicit congressional authorization is required, because
the Executive possesses plenary authority to detain pursuant to Article II of the Constitution.
We do not reach the question whether Article II provides such authority, however, because we
agree with the Government’s alternative position, that Congress has in fact
authorized Hamdi’s detention, through the AUMFE."

"...Hamdi presumably is such a detainee, since according to the Government’s own account he
was taken bearing arms on the Taliban side of a field of battle in Afghanistan."
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In RUMSFELD v. PADILLA 542 U S 426 (2004) Chief Justice Rehnquist said:

"Respondent Jose Padilla is a United States citizen detained by the Department of
Defense pursuant to the President’s determination that he is an “enemy combatant "who
conspired with al Qaeda to carry out terrorist attacks in the United States.... Padilla flew from
Pakistan to Chicago’s O'Hare International Airport. As he stepped off the plane, Padilla was
apprehended by federal agents..."

"...on June 9, the President issued an order to Secretary of Defense Donald

H. Rumsfeld designating Padilla an “enemy combatant” and directing the Secretary to detain
him in military custody. App. D to Brief for Petitioner 5a (June 9 Order). In support of this
action, the President invoked his authority as “Commander in Chief of the U. S. armed
forces” and the Authorization for Use of Military Force Joint Resolution, Pub. L.
107-40, 115 Stat. 224 (AUMPF),1 enacted by Congress on September 18, 2001. June 9
Order 5a."

So in both of these 2004 cases a U.S. citizen was detained, one initially in Afghanistan and
moved to the U.S., and one in Chicago, Illinois, under the AUMF by the Executive Branch.
There was no question that the Executive Branch has asserted authority under the AUMF to
detain U.S. citizens under the "law of war".

This decision was appealed to the United States Court of Appeals for the Second Circuit.

That Court on July 17, 2013 overturned the lower Court’s ruling. While the Court did not
comment on the Constitutionality of the Act or Section 1021, the Court made it very clear that
the provisions of 1021do not apply to citizens of the United States nor to resident aliens nor to
nonresident aliens arrested in the United States.

First, the Circuit Court's holding is a "red herring" to a large extent in that the holding of an
intermediate federal court is not binding on the states. v The states have concurrent authority
(jurisdiction) to interpret the Constitution, federal law and treaties and have had such
authority since the beginning of the Republic. ¥ Only holdings of the Supreme Court are
binding on the states.

(Note: The information about Hedges v. Obama was provided to the Coos County Commission
at their request (Comm. Cribbins) and ultimately found its way to the City Council. Apparently
Commissioner Cribbins wanted a "Court case" to give her some guidance. However neither the
holding at the Distinct Court level or at the Circuit Court level is binding upon the State of
Oregon, Coos County or Coos Bay. As noted above such would not be binding even if the
decisions had been by courts whose territorial jurisdiction encompassed Oregon.)

Second, as the City Attorney has correctly noted the Circuit Court did not rule on the
constitutionality of the NDAA . Rather the Circuit Court avoided the substantive issue by
setting aside the District Court's holding based on a technicality that the Plaintiffs were not in a
proper position (did not have standing) to bring the law suit.
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I have read the orders / decisions of both the District Court and the Circuit Court regarding the
Hedges case and I am familiar with them. The Circuit Court's decision is problematic in several
regards as discussed herein.

In so ruling the Court stated:

"We thus conclude, consistent with the text and buttressed in part by the legislative history,
that Section 1021 [of the 2012 NDAA] means this:

With respect to individuals who are not citizens, are not lawful resident aliens, and are not
captured or arrested States, the President’s [Authorization for Use of Military Force] authority
includes the authority to detain those responsible for 9/11 as well as those who were a part of,
or substantially supported, al-Qaeda, the Taliban, or associated forces that are engaged in
hostilities against the United States or its coalition partners—a detention authority that

Agenda ltem #6
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Section 1021 concludes was granted by the original AUMF. But with respect to citizens, lawful
resident aliens, or individuals captured or arrested in the United States, Section 1021 simply
says nothing at all.”

Third, it should be noted that the Circuit Court's holding in this regard is technically correct
but it is deceptively incomplete. The targeting profiles of §1021 ((b)(1) and (2)) do not expressly
mention "citizen" or LRA. The first targeting profile (1021(b)(1) is virtually identical to the
targeting profile of the AUMF. Indeed, the whole section is putatively to "reaffirm" the AUMF.

As we have seem per the Hamdi and Padilla cases above, the targeting profile of the AUMF,
which only mentions "persons" not citizen, does apply to Citizens and by implication LRA or
anyone else who is a "person”, as that term is normally used.

The second targeting profiled of the NDAA ((b)(2)) uses the same term "person" as does the
first targeting profile and the AUMF targeting profile. Therefore, we must assume it has the
same meaning and likewise encompasses citizens and anyone else who can be considered a

"person".

This position of the Circuit Court is absurd and unsupportable by the facts and plane reading
of both the AUMF, §1021 of the 2012 NDAA , the Congressional record including
Congressional debates, specific holdings to the contrary by the U.S. Supreme Court, specific
assertions by the Executive Branch in numerous law suits and elsewhere, and very recent
applications of the "law of war" by the Executive Branch to U.S. citizens in the U.S. including
Dzhokhar TsarnaevYi, one of the Boston Marathon bombers who is a U.S. citizen.
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The debate as to whether or not to read to Dzhokhar Tsarnaev his Miranda warning or to hold
him for "intelligence" questioning was a debate on whether he would be held under the "law of
war" and not be given Miranda warnings (there are no Miranda "rights") or held under civilian
criminal law. Ultimately the Obama Administration decided not to declare him an "enemy
combatant”, such as Senator Lindsey Graham, a NDAA supporter, and others had vigorously
proposed, but to proceed against him under civilian criminal law.

(The issue as to whether the Executive Branch could choose to not mirandize him under the
Quarles police / public safety exception to the Miranda warnings was bogus and a mere cover

which was promoted by the media including Fox News. I will not get into the technicalities of it
here.)

The plane reading of the AUMF's target profiled (those whom the President had authority to
use military force against) in no way excluded U.S. citizens. It reads:

"That the President is authorized to use all necessary and appropriate

force against those nations, organizations, or persons he determines planned, authorized,

committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored

such organizations or persons, in order to prevent any future acts of international terrorism
against the United States by such nations, organizations or persons."

AUMEF (S.J. Res. 23 § 2(a) (09/18/2001) (Emphasis added.)

Note it applies to "persons". The only qualification to "persons" is that the President must
determine ("he determines") such "persons" must have "planned, authorized, committed, or
aided the terrorist attacks that occurred on September 11, 2001, or harbored such..."

"Persons' every day meaning is "an individual human being". Under law it means "law -a
living human being or a group, either or both having legal rights and responsibilities."

One must keep in mind that the AUMF was used in place of a constitutional declaration of war.
As such it was understood without exception that those targeted by the AUMF would have the
"law of war" applied to them i.e., war was going to be waged against them. The "law of war" is a
body of international written law (treaties and conventions) as well as international common
law that pertains to the lawful means a nation may use to conduct war against another nation.

The AUMF by its terms without question applied to U.S. citizens and LRAs. It may well be that

many if not most in Congress believed that under the then current law in the U.S. that a citizen

could not have the "law of war" applied to them and therefore could not be made a target under
the AUMF. I do not recall that even being a consideration in enacting the AUMF.

Note for the first time in the history of the U.S. a declaration of war (or its surrogate i.e.,
AUMF) the Congress sanctioned the targeting of individuals versus another nation or nations.
The Congressional Research Service characterized it as:
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" The AUMF is considered groundbreaking as it (1) empowered the President to target non-
state actors, even to the individual level, as well as states, and (2) did not specify which states
and non-state actors were included under the authorization." vi

Even if the then "current law" did not allow citizens to be targeted by the President / military
such would not prevent a citizen or LRA from being arrest under civilian criminal law for the
crimes that necessarily occurred during the course of the 9/11/2001 attacks such as murder,
piracy, assault and battery, high jacking, unlawful use of explosives, kidnapping and perhaps
treason.

For a detailed presentation of the chicanery used by the supporters of the citizen detention
provision of the 2012 NDAA to deceive American citizens and other members of Congress
please see Myths and Deceptions about the NDAA FY2012. vii

While the Court’s focus was on subsection "e" of Section 1021 which as noted above indicates
that nothing in that Section would effect "existing law or authority" pertaining to citizens and
resident aliens, I also wish to point out that subsection "b" of Section 1022 states that the
requirement to detain does not apply to either citizens or resident aliens.

For the detail on how these provisions were deceptive see Myths and Deceptions about the
NDAA FY2012.

The bottom line is the proponents and opponents of the 2012 NDAA could not agree on what
the current law was. Both cited Hamdi and Padilla to support their positions. The only thing
they could agree to was that the language of the 2012 NDAA did allow the application of the
"law of war" (indefinite detention) to U.S. citizens and LRAs in the U.S. I watched the Senate
debates on this issue.

As to §1022(b) such is very deceptively drafted and was deceptively presented to the American
people. This provision actual changed a "mandate” to detain to a discretionary act i.e., could

detain. see Myths and Deceptions about the NDAA FY2012.

I do not anticipate that this most recent Court decision will be the last word on Sections 1021 or
1022 of the NDAA. This issue will undoubtedly eventually find its way to the United States
Supreme Court which will make the final decision as to the constitutionality of the Act and its
applicability if any upon United States citizens and resident aliens. This is the process which
the United States has followed for over 200 years to determine the constitutionality of any law
passed by Congress.

The City Attorney is incorrect if he is suggesting that the only obligation the state and local
governments have is to sit on their hands in hopes of this getting resolved by the Supreme
Court. This is contrary to the principles of federalism upon which our Republic is founded.

The Founders clearly anticipated that the state and local governments would stand up to the
"central" government if it attempted to infringe upon the sovereignty of the states or the
fundament rights of the citizens. In fact they believed the states have a duty to be involved.
(See Declaration of Independence, Federalist No. 28, Virginia Resolves of 1798.)
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There are also numerous Supreme Court case that recognize the principle of Allegiance and
Protectionix whereby the government is obligated to protect the fundamental rights of its
citizens from all infringers.

Passing a resolution will have no affect how the Supreme Court eventually rules on his matter.

First, this is pure speculation on his part. If half the local governments of the Republic actively
supported this I cannot believe the Court would not take notice. Perhaps he is simply saying he
does not believe we will get adequate support to influence the Supreme Court. Second, with
sufficient support from state and local government we can influence a political change via
Congress. Third, we do the right thing because it is the right thing to do not because we are
certain of an outcome. If our Founding Fathers had this attitude we would still be speaking
with a British accent.

I do have some concerns with regard to the scope of the proposed resolution. It does not
merely speak to an opinion by the Council that the Act is unconstitutional. It restricts the City's
police force from enforcing the act as well as preventing our police from cooperating with
Federal authorities with regard to the latter's efforts to enforce the Act.

Does he understand under federalist principles long recognized by the Supreme Court the
states and local governments do not have to enforce federal laws or participate in federal
programs. I will be addressing this in more detail in The Truth About: The States' Obligation to
Enforce Federal Law A Myth Dispelled.

Does he believe the police have a duty or can consistent with their Oath to Support the
Constitution blindly follow and enforce any law the federal government hands down regardless
of whether it is constitutional or not? I will be covering this in more detail in The Truth About:
The Oath to Support the U.S. Constitution (Article VI Clause 3).

These prohibitions could have adverse consequences to the City especially in light of the most
recent Court decision noted above.

As we both understand there is no down side risk in not enforcing the application of the " law
of war" to U.S. citizen including in the U.S. However, there is a very big downside to enforcing
unconstitutional laws which infringe on a person's fundamental rights.

The bottom line is that this is an issue more properly dealt with at the Federal level be it a
ruling by the Supreme Court or a repeal or modification of the law by Congress. This does not
mean that individual Councilors should not have their own opinions with regard to the legality
of the Act nor prevent anyone from writing to their elected representatives requesting the
repeal and/or modification of the Act.

The real issue is what is their duty in a political capacity and as a representative of the people?
They have a duty to take a stance!

As the current state of the law is that the detention provisions of the Act do not apply to citizens
and resident aliens, it is my recommendation that the City not pass the proposed resolution.
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Government has argued that the AUMF is coextensive with § 1021(b)(2). The Court preliminarily
rejected that position in its May 16 Opinion, and does so again now.

p.34

"The text of § 1021 clearly both restates the original AUMF detention authorization, and expands its
coverage to persons other than those originally intended. It also directly incorporates, for the first time,
the law of war...." The Government’s position that the AUMF and § 1021(b)(2) are coextensive is wrong
as a matter of law and fact. By relying so heavily on that argument, the Government itself has chosen to
require judicial determination of the question of whether the AUMF and § 1021(b)(2) are in fact the same or
different;

p.35

"The statutes are, in fact, strikingly different in language and, as a result, scope. Careful tracing of the
AUMEF and case law discussing the President’s detention authority under the AUMF demonstrate an
evolutionary process: the AUMF set forth detention authority tied directly and only to September 11,
2001;

p.38

"Even without looking at § 1021(b)(2), § 1021 adds a new element not previously set forth in the AUMF
(although the Government has argued that it is implicit in the AUMF): the addition of the “law of war”
language...."

p-40

"Based upon the Court’s review of the AUMF and the NDAA, as well as other relevant statutes, and controlling
law, calling § 1021 a “reaffirmation” implies a type of retroactive fix to what was by then a
developed problem of executive branch usage encountering judicial resistance...."

P42-43

"the face of cases ruling that the law of war does not provide for the expansive detention authority the
Government... the inclusion of the “law of war” in § 1021 appears to have been intended as a
legislative gap-filler, a “fix.”

Section 1021(b)(2) differs from the AUMF in another, independent way. At the August hearing, the
Government conceded that § 1021(b)(2) does not require that a “Covered Person’s” actions be--in any
way--connected to the attacks of September 11, 2001, or that a “Covered Person” be on the field of battle
Or even carrying arms...

NDAA § 1021(b)(2). This provision contains concepts well beyond a direct involvement in the attacks
of September 11, 2001--or even harboring those responsible for those attacks, as contemplated in
the AUMF. It adds significant scope in its use of the phrases “substantially supported,” “associated forces that
are engaged in hostilities against the United States or its coalition partners,” and “directly supported”--none of
which are defined in their own right, as discussed throughout this Opinion."

p.44

"Section 1021 is, therefore, significantly different in scope and language from the AUMF. The
expansion of detention authority to include persons unconnected to the events of September 11, 2001,
unconnected to any battlefield or to the carrying of arms, is, for the first time, codified in § 1021. The same is true
for the codification of the disposition of the law of war in § 1021.'

P45

"Since there was no congressional authorization for such broad detention authority prior to the passage of § 1021,
since on its face the AUMF does not encompass detention for individuals other than those directly
linked to the events of September 11, 2001, and since the reasons for individual detention decisions are not
publicly reported, it is entirely reasonable and logical for plaintiffs to have understood that § 1021 presents a new
scope for military detention. "

¥ Lockhart v. Fretwell (91-1393), 506 U.S. 364 (1993)(J. Thomas, concurring.)
"The Supremacy Clause demands that state law yield to federal law, but neither federal supremacy nor any

other principle of federal law requires that a state court's interpretation of federal law give way to
a (lower) federal court's interpretation. In our federal system, a state trial court's interpretation
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Note the President has asserted the right to assassinate U.S. citizens even when not on a
battlefield under the AUMF or under his independent power. In fact President Obama has
assassinated three U.S. citizens under such circumstances. You should be aware that legally the
three U.S. citizens assassinated are no different that you.

* Houston v. Moore: 18 U.S. 1, 5 Wheat. 1, at 33 (1820) (concurring opinion of Justice Johnson ).

“. .. Every citizen of a State owes a double allegiance; he enjoys the protection and participates in the
government of both the State and the United States.”

United States v. Percheman, 32 U.S. 51, 7 Peters 51, at 86 thru 87 (1833).

" It may not be unworthy or remark, that it is very unusual, even in cases of conquest, for the conqueror to do
more than to displace the sovereign and assume dominion over the country. The modern usage of nations, which
has become law, would be violated; that sense of justice and of right which is acknowledged and felt by the whole
civilized world would be outraged, if private property should be

generally confiscated, and private rights annulled. The people change their allegiance; their relation to their
ancient sovereign is dissolved; but their relations to each other, and their rights of property, remain undisturbed.”

Moore v. State of Illinois, 55 U.S. (Howard 14) 13, at 20 (1852).

“... Every citizen of the United States is also a citizen of a state . . . . He may be said to owe allegiance to two
sovereigns, and may be liable to punishment for an infraction of the laws of either.”

Bradwell v. State of Illinois: 83 U.S. 130, at 138 (1873)

“The fourteenth Amendment declares that citizens of the United States are citizens of the State within
which they reside; therefore the plaintiff was, at the time of making her application, a citizen of the United States
and a citizen of the State of Illinois."

United States v. Cruikshank, 92 U.S. 542, at 549 (1875)

“We have in our political system a government of the United States and a government of each of the several States.
Each one of these governments is distinct from the others, and each has citizens of its own who owe it
allegiance, and whose rights, within its jurisdiction, it must protect.”

pP-550

"The citizen cannot complain, because he has voluntarily submitted himself to such a form of government. He
owes allegiance to the two departments, so to speak, and within their respective spheres must pay the
penalties which each exacts for disobedience to its laws. In return, he can demand protection from each
within its own jurisdiction.”

Elk v. Wilkins, 112 U.S. 94, at 101 thru 102 (1884)

"The persons declared to be citizens are ‘all persons born or naturalized in the United States, and subject to the
jurisdiction thereof.’ The evident meaning of these last words is, not merely subject in some respect or degree to
the (territorial) jurisdiction of the United States, but completely subject to their political jurisdiction, and owing
them direct and immediate allegiance. And the words relate to the time of birth in the one case, as they do to
the time of naturalization in the other. Persons not thus subject to the jurisdiction of the United States at the time
of birth cannot become so afterwards, except by being naturalized, either individually, as by proceedings under
the naturalization acts, or collectively, as by the force of a treaty by which foreign territory is acquired."

Talbot v. Jansen, 3 U.S. 133, 153; 3 Dall. 133 (1795)
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"Ballard was and still is a citizen of the United States unless perchance he should be a citizen of the world. The
latter is a creature of the imagination, and far too refined for any republic of ancient or modern times. If,
however, he be a citizen of the world, the character bespeaks universal benevolence, and breathes peace on earth
ang goa(id will to man,; it forbids roving on the ocean in quest of plunder, and implies amenability to every
tribunal.”

Dan Goodman, Citizenship and Allegiance: Before and After the Fourteenth Amendment (2010)

"It has been shown that a citizen owes allegiance to a sovereign. And in return the citizen can demand protection
from the sovereign. This relationship is termed political jurisdiction.

In the United States of America, the United States government is a sovereign and has political jurisdiction, while
each individual State of the Union is also a sovereign (dual sovereignty) and has political jurisdiction (United
States v. Cruikshank). In each State of the Union there are two state citizens; a citizen of the United States, under
Section 1 of the Fourteenth Amendment; and a citizen of the several

States, under Article IV, Section 2, Clause 1 of the Constitution of the United States (of America).

At present there is no formal requirement for a citizen of the United States or a citizen of the several States to take
a pledge of allegiance in any individual State of the Union... However, a naturalized

citizen of the United States is required under 8 U.S.C. 1448 to take an oath of allegiance to the “Constitution and
laws of the United States of America.”
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